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London E14 5HS 
 

By email to: cp16-42@fca.org.uk  

 

Dear Mr Gibson, 

CP16/42 Reviewing the funding of the Financial Services Compensation Scheme (FSCS) 

The Depositary and Trustee Association (“DATA”) represents depositaries and trustees of UK based 
investment funds, including Open Ended Investment Companies (also referred to as Investment 

Companies with Variable Capital), Unit Trusts and Authorised Contractual Schemes.      

Please do not hesitate to contact me if you would like to discuss any of the points we have raised.  

 
Yours sincerely 

 

 

Darren Banks 

DATA Chairman 
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DATA’s response to CP16/42 Reviewing the funding of the Financial Services 

Compensation Scheme (FSCS) 

1. Do you agree with the introduction of risk-based levies? Should we also consider other 
regulatory responses? 

2. Do you believe that risk-based levies could be appropriate in relation to: a) higher risk 
investment products; b) insurance brokers that choose to place business with unrated 

insurers; and c) any other types of specific products or services? 
 

In principle DATA supports the concept of risk-based levies, provided that they are based on robust 

data using relevant metrics and are subject to regular review. It is also important that the metrics 
distinguish between the product provider that designs the product for a particular target audience or 

designed to be a component of a broader investment portfolio and intermediaries who sell the products 
to investors, such that product providers do not fund claims arising from intermediary defaults or vice 

versa. 

 
As noted in our response to question 22, DATA takes the view that the depositary should not be viewed 

as either a product manufacturer or a distributer and should not, therefore, bear the costs of claims 
that may arise from any failings relating to product manufacture or distribution. 

 
3. Do you agree in principle that product providers should contribute towards FSCS funding 

relating to claims caused by intermediary defaults? 

 
DATA does not agree that product providers should share the FSCS funding relating to claims caused 

solely by intermediary defaults. Most products are designed by the product provider for a particular 
target investor audience, or designed to be a component of a broader investment portfolio.  Where 

these are inappropriately sold by advisers to investors for whom the product is not suited or not 

appropriately diversified, this can clearly result in misselling claims involving products that would have 
been suitable for the right investors. Claims that arise solely from advisors misselling products to 

inappropriate investors, ie that have occurred solely due to failings down the distribution chain, should 
be borne solely by the investment intermediation groups.  

 
DATA, however, recognises the importance of good product governance in the manufacture of products. 

DATA supports the MiFID II product governance rules (which will be applied to managers of UCITS and 

AIFs as guidance), which will strengthen the existing RPPD requirements and ensure that the target 
market of a product is properly defined by the product provider and that it obtains sufficient information 

from distributors to ensure the distribution channels through which the product is being sold are 
appropriate. Where a product has been inappropriately sold in part due to failings with these processes, 

there may be a legitimate claim to make against the product provider as well as the intermediary, 

however such claim should be made against the product provider concerned, not against the investment 
providers group, and FSCS funding should only be sought from the investment providers group where 

the product provider concerned defaults.  
 

In particular, as we outline further in our response to question 22, the depositary should not be viewed 

as a product provider or a distributor and should not bear the costs of claims that have arisen due to 
failings in the distribution of products. In the case of CIS, the product provider is the Authorised Fund 

Manager (AFM) – it is the AFM that determines the target market, is responsible for the product 
governance in respect of the design of the product, which issues marketing and promotional literature, 

and which determines the distribution channels through which the product will be sold. The depositary 
has no involvement or oversight of these activities, and cannot therefore influence or control the 

distribution of the product. As such, the depositary should not be expected to participate in any schemes 

which seek to share the funding of FSCS claims against intermediaries with product providers.  
 

 
 

 



 

3 
 

22. Do you agree with our proposed approach to provide FSCS protection for claims relating 

to fund management? 
 

DATA believes in principle that investors in funds should be properly protected in the event of a default 
of one of the parties directly involved in the operation of the fund, but believe that depositaries would 

be wrongly brought into scope by these proposals.  

Any proposal to extend the FSCS to depositary activity needs to consider the wider protection under 
existing EU and UK legislation. The protection under AIFMD and UCITS V, in particular the rules on 

asset segregation, are the first line of defence for CIS, not the FSCS. Under these rules the depositary 

provides this investor protection, by providing independent oversight of the AFM and taking 
responsibility for the custody of the fund’s assets entirely separate from the AFM, and in addition are 

ring-fenced from the assets of the depositary. It is in this context of investor protection that the role of 
the depositary should be viewed, not in the role of investment provider or product manufacturer, which 

is the role of the AFM. 

The role of the depositary has long been defined in legislation, which has in recent years been enhanced 
by the AIFMD and amendments to the UCITS Directive (in particular UCITS V). Under these regimes, 

investors are already protected against the consequences of a depositary default by the fact that the 

assets of the UCITS are segregated from the assets of the depositary. The directives clearly establish 
the basic responsibilities and liabilities of the depositary. These assign responsibilities for safe‐keeping 

of the fund assets to the depositary and impose liability on the depositary in the event of wrongdoing 

or negligent performance of its duties. 

The depositary is not the product manufacturer. The depositary does not have a role in the design of 
a CIS, determining the target market, marketing the CIS or in determining the distribution channels 

through which the CIS will be sold.  

The AFM and the depositary are under UK regulations not allowed to be in the same corporate group. 
It is, therefore, very unlikely that both enter into insolvency at the same time. In the event of an 

insolvency, the assets of the fund are legally ring-fenced from the assets of the depositary, so the risk 
for retail investors to suffer significant losses from the failure of a depositary are minimal.  The costs 

to depositaries of bringing them into scope of the FSCS are likely to be disproportionate to the likelihood 

of a claim being made. In practice, it appears more likely that the effect of the proposals will be that 
depositaries will be forced to fund FSCS claims in other financial sectors, where the likelihood of claims 

on FSCS is much higher, such as investor intermediation, where the depositary has no role and therefore 
no way of mitigating the possibility of a claim event occurring.  

If the proposals were to be implemented, due to the increased likelihood of facing levies relating to the 

investment intermediation class, depositaries will need to consider how to approach pass-through of 
costs.  The costs of any levies and additional capital held to address potential future claims will 

ultimately be reflected in fees charged to funds and end investors. 

The introduction of look-through is a material change to the current FSCS structure and DATA would 

suggest that if this proposal is to be taken forward more extensive consultation and development of 
the draft rules needs to take place.  DATA notes that the tariff base for investment provision is based 

on annual eligible income: income linked to eligible claimants.  Depositaries do not have access to the 
required information on end investors to determine the proportion of end investors who are eligible 

claimants.  The proposals also do not take account of the widespread use of platforms and nominee 
holdings. DATA notes that these factors were not assessed in the CBA, which did not estimate any costs 

for this proposal or estimate any benefits. 

DATA therefore believes that the proposals fail to take into account that the role of the depositary in 

investor protection rather than as an investment provider, the significant protection built into the 
structures of UCITS and AIFs, the low risk of a depositary failure resulting in significant losses to 

investors and therefore the likely disproportionate impact of the likely costs associated with depositaries 
being included in the FSCS scheme and urges the FCA to reconsider the extension of the scope of FSCS 

to cover depositaries.  


